PROTECTING RARE PLANT COMMUNITIES USING THE
CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA)

by Keith G. Wagner

he Calilornia Native Plam
Sociely, thraugh s Vegela-
ven ['rogram, has heen wark-
ing o wentify the diversiey
al veperation in the stwie. As de-
seribed m Fremontia earher thisvear
ival 34, No L) ane ol the ornginal
poils ol the Progoon was to wlen-
vty and deline plant communities
that arerare snd deserving ol ree
crirminion anmd conservation, Unfor-
torabe v, stare and Tedeeal Lvws nae-
rowly wargeted at prohibiting the
Stake” al specilicd lists ol rare and
cndangered planes, such as the state
angl ederal endangered species acts
CESAL opermie pricmarly at the spe-
cies level and therelove do nat ad-
equately consider or proteot rare
phant comeurnnes, exeept asan in-
crlen ol pronveting mdividually
listed species. In the absence ol
mcre speci e legal protections, sev
eril provisionsof the Calilerni Fn-
il reaneneal - Quality At (CEOAD
e Stdebar 1) disowssed in this
article can bBe used By ONPS -
Bers 1o help protect saee plant com-
LT,
In enacting CEGAL the Legisla-

ture dechired it s the policy ol the

WHAT IS CEQA?

The California Environmental Quality Act, (CEQA) isa complex and
comprehensive environmental protection law that includes the Act
itsell {codificd at Pub. Resources Code, 821000 et seq.). the CEQA
Guidelines (Cal. Code Regs., mtle 14, chaprer 3, 815000 et seq.) andan
extensive body of CEQA case law that has been developed, and which
is constantly being refined, by California’s couris. Excellent resources
[or understanding and applying this law [or resource protéction in-
clude the Planning and Conservation League’s "Community Guide 1o
the California Environmental Quality Act” by J. William Yeates (see
www.pelarg), and “How to Comment on a CEQA Docomeni™ by T.
Peterson inFrenontio 22(3-4):27-37 (available as PDE at www.crips.org!
[fremontiadfauthors/Eremontia29—3-4p27-37hi i)

Vegelatim feam cotnbucbing o sapil sssessment ol '-|1ir|:|.'«|;';|||. st frhanicterized |1!.
Wriplex spinifero? adpacent 1o Soda Lake in the Carrize Plain Natienal Monoment, San
Tuis Ohispo Courty. Photograph by 20 i lvard.

seate "o preserve lor lutore genera-
Hons represemtatons alall plantand
apirial wommunities, " [Pab. Re-
sourees Cocde, 821000 sulwl, (¢l
CEOA iscodilied ar Publbic Resouroes
Lo seetion 21000 erseg, CHQAS
statlery provisions. and the repu-
Lataers promuoduated b the Califur-
nid Resourees Agency o guide the
Implementation ol CEOA (vom-
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mondy relerred 1ooas the ~CEQA
Countilelines™ 1 are an the webat hups
fevres co govicegy/]

CECA requires thal pulilic agen-
cies at all levels ofsmle government
wst publich examine. and miti-
gate or avoid by the exaend i s bea-
sible. the adverse environmental
consequences ol any discretommiry
progect that such agencies propose
to carey ot bund or otherwise per.
mit or gpprove. |Pub. Resources
Caode, 521002, 21080, 21081 | Many
achivities that have the poennal 1o
disrupt or eliminale race plant com-
PERes indogiven lecation —such
s Lhe comversion of open space or
sgriculiaral Band e wrbamzed sub-
divisions, transless of water Trom
ane watershed or region of the stare
e another and the lssuance ol per-
mits Lor a wide range af exiractive
industries across the siate, just o
name a few — require governmenial
approvals that 1rigeer the need lor
CREOQA review

Participation by ONPS and s
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Pickleweed wetlands in San Lais Ohispo Consrty are mostly onder protected ownership,
like this marsh w Morre Bav Wildlile Area. Morre Bay is one ol e Tew Calilormi
estuaries where the wetlinds lave mot been fargely Flled or converted o sali (I B
Photograph by 120 Hillvard,

members in public agencies’ CFRQA
processes is impoitant, since the
agency, consulianis, and project pro-
paneris may ol be aware of the
EXISTETCE o rariry ol |1L1|:[ COTLITILL
nilies il any given project sie or
within the environment that may
otherwise be adversely alfected by a
proposed project, By participaling
i the CEOA process and providing
impaortantl information abouwr 2
profects potentially significan
verse elfects 1o rare plans communi-
tics, CNPS and s members may he
able 1o convinge agency decision
mithers and progect proponents 1o
rake changes that will allow the
project 10 move lorwarc, while at
the same time suhstannaltly reduc-
ing, or-entrely avording, adverse
Impacts o rave plant communilies.
Ieadditiom. participation by CNPS
members is required oo esiablish
CANPS's legal standing in the event
an agency fails 1o Tully and fairly
camply with CEQAS requiremenis
betore approving a project thar may
acdverseby impat mare plant commu-
nities, Opiimally, comments hy
CHRPS and s members sheuld he
angd CNPs
members should consstently par-

racle as early as possible,
vicipate in cach phase ol CEQA'S
public process. Such pariicipation
wonddd include, et ss ne limired 1o,
SCOping cOmments, comments on
draflt envirommental docunients tha
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are released for public review, and
commenting at any public hearings
tor the project.

In prowiding commenis, CNPS
and {15 members should locus on
vlentilying and presenting the
agency with “sabstantnd evidenee
SUPPOrLNg any wsseriias reaarding
the esistence ofa potemially affecied
tare plant community, ori risject’s
potentially sigmificant, adverse el-
[ects on such resources, Ll de
[ines “substantial cvidence” to (n-
clude “hact, reasonahle assumptions
predhcated wpon e and exper
opinion supported by laet” |[Pub
Hesources Code, 5 21080, subd
tel (11 Substaniial evidence is nol
“arguiment. specubation, unsubstan-
tated apinion or parnive E

Pub: Resources Code, 5 21080,
suthad. (e1020.]

The Tollowing provisions of the
CECA Guidelines can e used 1o
address a project’s potential sighifi-
ety adverse impacts b rare plan
communities, to the extent tha
CNPS or others are able 10 submniy
substannial evidence 1) identifving
the potential existence of the rre
plant communy, and 2) explaining
how the preject b approved. may
have significant, adverse elfects on
that community. Where such im-
pacts are identified, they must be
addressed during CEQA review, et
ther through the incorporation of

mttgation measuresand allermatives
that will chearly avoid or mitigate the

impacts W lessahan-significant lev-

els (it which case a mitigated nega-
tive declaration muy be prepared)
ar throwgh rhe analvsis af such mei-
sires inan Convironmenial Dinpad
Heport (ETRD, in sttwations where {1
appears that the project may have
remaining, unavoidable impaces.

PLANT COMMURNITIES THAT
SUPPORT RARE,
THREATENED OR
ENDAMNGERED SPECIES

Section 153065 ol the Guidelines
feguires propantion ol an EIR when
a proposed project bas the potenuial
o “sihstantally reduee the number
o restriet the ronge of an endan-
gered, rave or thremensd species”
FCLEOQA Guidelines: & 150063, subd,
w1 The lead sgeney onoa given
praject will plav a significant role in
determeming whether suhstantial evi-
dence in the record indivares that o
praject s impacts on given specics
“numher” or “range” s sufliciemb
“subsbantial " o trigger this section's
protections. However, this provision
= very useli] te expand on prowee-
tiens affered by the state or federal
endangered species acts. because
CEQA expresslv delines: “endan-
gered, mure or threatensd” planiso
imclude ner only formally listed spe
cies under the see and ledera] ESAs,
bt also, to includeany specics that
gualifies lor such lsting, whetfer
ts acraally Tisted or npr JCECA
Guidelines, 5 15380, This distine-
ton i= especiully important, given
the lace that the CRPS Tnventary ol
Rare und Endangered Plants of Cali-
fornia, iself, constitules “substan-
ttal evidence” thar a plantshould be
consilered as rare, threatensd o
endangered, wven 100l 15 not Tor
mally listed under either the state or
the Tederal Esa

In cases where Lha projest mas
have signilicant, adverse ellects on

plants that are lisied as rare, theeat-
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ened or endangered, v 1o p].mh
that etherwise qualify tor such list-
me based on substantal evidence,
suchas the CNES Invemary and 23
wodetermnation = made by the lead
agency that the project may “sub-
stanttallv” reduce such ]1|:=r|l~'~ -
ber ar restricttheir range. then CNPS
anel s members can reguest 1
impacts e the functioning ol 1he
eiifiee community onowhich such
plantis) depend.and not just direct
mpacts w o the indwidual specles,
shonald beeddressed i the agency's
CEOA documenis, and miugated or
avinded o the extent leasible

PLANT COMMUNITIES
THREATENED WITH
ELIMINATION

section T30 of the Guudelines
also requires the preparation of an
EIR where substantial evidenee n-
clicates thay “the projeet has the po-
tentind o threaten o ehmnate a
[rlant eramimal commumiiy,” |G LA
Crivtde hmes. & 15065 sabd, ta)i 1),
This is admittedi a perilowsly low
standard, similar v the “jeopardy”
stundard of the stare amd ederal en-
dangered specics acts. However,
thete mav be instances in which a
large development would threaten
o completely eliminate aplant com
miuttiity, gither through divect or in-
dhirect impacts_ 1 there s a L argu-
meni that this wauld be the case, an
ElR st be prepared,

PLANT COMMUNITIES
ASSOCIATED WITH
RIPARIAN HABITATS

CEOA independently recagnizes
thi substantial ecologieal role tha
riparian habatat plavs and ws signili-
cant historical loss, The listof sample
guestions that the Calilornia Re
sonrees Aspney has approved as s
Covironmental Checklist (which is
lound ar Appendix G of the COOQA
Crndelines! spealically asks pulilic
agencies Lo consider, as part of their
CECA review, whether a proposed
progeet would have “a substanial
adverse ettect on any riparizn habi-
tan,” [CEOQA Guidelines, Appendix
G Eawvironmenal Cheeklise, sample
question IV | To the extent thata
project’s potentially significant, ad-
werse impacts ta ripanan habias
may also result i adverse effcels w
plant communities that depend. on
suieh habita, the |'n;1|1'|h AEENY S
CEQA review of the project should
disclose and analvze such impacts,
anel prapose wavs that such impracts
can be mibgated oravoided.

PLANT COMMUNITIES
ASSOCIATED WITH
WETLANDS

A sumlor provision ol the CEOA
Guidelines’ Appendis G Foviron-
mental Chegklist asles il the project
would have “a substanbal adverse
effect on lederally protecred wei-

A mesaie ol grasshand and cmergent marsh vegetatbon, partiadly ercatel T daflfesenr
management practices, in the Southeastern portivn of Suisun Marsh, DEG Grzzly bl
wildlite Arca in Salanag Coumv. Phowgraph by 1 keeler- Wl

lands as delined by Section +04 o
the Clean Water Act (neluding. ban
nol Hmited (o, marsh, vernal poel,
goastal; ete) through direct remaoval,
filling: hvdrological interrapoon, ar
pther means,” |CEOQA Guidelines,
Appendix G Environmental Cheok-
list, sample guestion IVich | Al-
though a serics of recemt 115, S
preme Court decisions (which are
[ar beyond the space availahle tor
this article) have recently raised
fuestions ahout the scope of wha
“wetlands™ are gotpally protecied I
the federal Clean Water Act, signili
cant, adverse impacts (o 1the stle's
wetlands should sull be considered
and rmtigated oravoided under swae
Liws, bncluding CROA.

Put anether way. the guestion
that CEOA asks is nol whether a
lederal ageney has purisdiciion over
a particalar wetland, bur rather
whether the envieommen (including
any (dentified wetland) may be sip-
niflcantly, adversely aflfected by a
propesed project In bghtol the Stae
ol Calilornias and the Fish and
Game Commission's independent
recognition of the vilue ol the state's
wetlands with a “ro net Toss ol wet-
lands® policy, CNPSand s mem-
hers should continue w msisl tha
impacts o rare plant communities
ciused by the dredgimg or filling of
wetlands he considered i CECQA
docoments that are prepared lor
such projecis, regardless of the L5,
supreme Court's ongoing cllorts o
curlail federal agencies’ jurisdicrion
aver sueh resourees

FREVIOUSLY IDENTIFIED
SEMNSITIVE MATURAL
COMMUNITIES

The Appendis G Environmerial
Checldist also specifically asks il the
project would have " substaniial
aclverse effect om any sensilive
natural commumty wentified in lo-
cal or remional plans, policies; regu-
bations Cor whether the projec

will “conllicvwith any local policies
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or orvdinanees protecting biological
[CEQA Guidelines,
; T A

-'.|‘.-]‘Il‘!‘.1.l1.'\ G Envieommnenial Check-

PUSLRLITECS, . .

list, sample yuestion 1VIh) & (e
Hsensitive natural communitios are
identified to, and protected lnoan
everlying General Plan or any other
local or regional plans, policies or
ordinances, substamial adverse im-
cks 1o such communites cansed
(T specilic: praject should he
viewed as stgnilicant i the puhblic
ageneys CEQA analvsis lor Lhe
progect

As just one example, 1the Land
Lise und Circuladon Ulement of the
Salano County General Plan states
Ut the “Countyshall privtect ils.
lowland arasslands which are criti-
cal habigas for marsherelawd wild
life” Therelare wprapeet that would
prapose 1o desitoy or have othe
substantial, adverse cilecis on Jow
el grassland near Suisan Marsh
should be considered o signilicant
impact for purposes ol CTOA S
.,l,ll.,l_l':-':'.l_‘-_‘ ;.|||I.i. |'|||'|".L'\.j|ll,'\l|'| i _I'\'{'Iiil

SN, TECLITEImIenTs

SEMNSITIVE NATURAL
COMMUNITIES IDENTIFIED
BY RESOURCES AGENCIES

e Appendix G Frviconmenial
Checklistalso asks il the project will
have asuhstantial adverse At
(R A | ."\-i'l-:"."'|r.|1|'|." |'|:|.||.||..'I CLEITLITARLETI S
iclenttlicd b the Calilarnia De
partment of Fishoand Came o LS
Fish and Wildlile Service” [CEGQA
Guidelines. Appendin & Eoviron
mental Cheeklist, sample question
[Vih1 | The state’s veeelation classi-
fication, which s hased an CNPSEA
Munead of Califarnian Virptation {Sa-
ver and Keeler Woll 1995 and the
state’s Vegeration MOT LT, 0= 0
work in progress and requires thor-
augh elassilication and mapping ol
vegetation stulewide hefore g full
unlerstanding of communiry seisi-
vty is gained, However, the Cali-
formig Muraru] Diversity. Danbase
CRENDDIEY maimtams a lise ol all

L4 FREMONT|A

vegclation communities that have
heen wentified so lar | wovw g e,
goviwhdalfpdfs/nateomlise, pdf)
Commumines that ace mdieated h:.-
an - asterisk on this list are consid-
ered Tsensttive” in thar shey hine
L3O ar Tewer viable odcurrences in
thesute, hased on the Department's
best information about distribution
ared the keliheed of the conmu-
miey being found i corremtly un-
mapped areis,

wwain, relving on “substantial
evidence” contained in the Mannal
of Califormun Vegetanon, mlorma
ten generated by the Nesetaiom
ML Group and the ONTIDR, ar
simithar sovrces, CnPS and s mem
hers can réquest that any CEOA
analvsis lor a projectineluded con-
sideration. gnd mitgaton or aveid
ance ol adverse impacts o thesy

sensitive plant communiies

OTHER RARE
COMMUNITIES NOT
PREVIOUSLY IDENTIFIED

Frovallv even il the CEQA Guide-
lines diseussed above di no speedfi-
cully address o pocential rare [kt
coamemunity that mav exist on @
|'|I'I.'||l'l.l sl II|'||1L||_'|:-. 1ih '~.l-._:': L
mrunities showld sill be consiilered

P the beand wgeney. so long as sub

stantial evidence provided o the
agency (le, sowmilie studies, o
ather facl-hased subiminalst estab-

||“?|'|':"‘.1' the cammuniry’s Hature dwnd

exaislence. Many |1I;zul COMMTLLNI e
stll meed benter detinition with sei-
entilie duta collection

[ this regurd, il a project will
cleartv result in the destruction o
'-Ei.'_L:J-.JLl.ll.‘-Il:'l ol |‘|r:1t;r|[:;1] TiLre |}I;|n|:
vommunity, CNPsand ismembers
can iyt document and present
the lesd ageney evidence that the
community s indact, adistinet and
fare communily “substantial -
denee” et a COmMIIMILY s distime
or rare wight be established, [or ex
ampie; throweh vepeation sampling,
classilicalion, and mipping.

Phis, of course, may mewn that a
sty has to he done guickly, which

i he difficult without agcess 1o

the site orwhere the project propo-
ment clies 1l apree 1o haye ':ulLI.L|j\.'
dond. However, CNPS and itsmen-
hers night be able o provide suh-
stantial evidence that a sty shoald
be done: hased ona reasonable in-
terenee lounded on expert opimion
or fact=that are avarlable that g rare
COTTLMIY #Xisls onsiie

Foe example, 11 the soils, eenl-
vy, wpography, and aerial phow
eruphic slanature wee similar toou
nearhy site tha s Bot simpled and

El1.l|1[1k'\1 i al e COmmuomity, onc

might reasomably infer that the plant
commminmity an the prropect site could
he the same. Current vegetation
mapping iechnigues use this el
witerenceath of the time, sinee some
arcas ave aceessihle and sampled in
awmEpping cllort while oiher dress

are pot pecessible, The accurey as-

Maritioee claparral domindred by Marro manzanio | Arctostaphvlos srvrpensis) s limised

et Jessaaban TR0 acres andd s thremencd by resideninl IJI."\-I.II|I|'!-I.HI.'IIT ifi thi comniimiis
s s and by expaniding Fueafyvpins seames o Montaia de Ora Stace Park, San Tis
Obispor Coungy, E’llu[nql;l[:h by 13 Hillyard




sessiment ol the mapping twhich we
hope was comeueted ) would test the
assertions of the mapping ol the
nearby areas snd provide @ nieasur-
ing stick of the likelihood of ame
particular mapped vegoiation stand
actially being that type. Thus, iFan
urvasited area ol a given signature is
B9 Dikely 1o be correctly iden-
tifjed weeording o the aoeuracy as-
sessment one might be able w make
a “reasonable inference” hased on
this seentific lact (ne, “substantial
evidlence” s that the area is really that
communtly e In fact this s one
of the reasons thit acenrate and wiell-
tested vegetation mapping will do a
greal deal lor conservation advocuey,

Finally, if nivmap and acoirae
asses=ment of an adjacent area are
avatlable, one might provide “sub-
slantial evilence” that a rare vegeta-
tion vpe is likely Lo occur on the
ste v collecting data Trom one o
more stands imean adpeens or nearky
ared with similar environmental
characteristies and photwsraphic sie-
pature (or similar appearanice
through binoculars! w the commu
nily on the project site

The key o elfesively nsing the
CELA process 1o protect rare plam
consmuniies is o relenilessly focus
on gathering and submiting “suh-
stantiod evidence " in the lorn e Jucts,
cxpert opdnion, angd eeasenable -
viices hased on those sourees, H vou
are providing previoushe undocu
mented evidenee thar a comouniy
on the praject site bs likelv rare and
should be addressed under CEOM
vou tnust clegrly estublish 10 the
facts that SUPArD vaLr ASSCTEIONS
arncd 30 the credibalicy of the meth-
ecdirlosy wsed inidentilving or de-
seribing the e plant communin
Provide vour credentials, il vou are
i hotatiist o biologis), After con-
sttlting with vour local CNPS chap-
ter or the state organizanon, allinm
thaxt vou are representing the Cali-
formia Mative Mlant Seciety and dem-
onstrate thar vou have used the ac-
cepted methodoloay in deseribing
the rare commuminy,
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GOING COASTAL TO PROTECT RARE PLANT
COMMUNITIES

Scuiuns ol the Calilornia Coastal Aet of 1976 can be utilized hand-
J in-hand with varieus provisions of CEQA 1o bolster the case for
protection of rare plant communities. Specilic provisions of the Cali-
[ornia Coastal Act of 1976 define sensitive resources and establish
policies for development in and adjacent w sensitive areas within the
Coastal Zone. California’s Coastal Zone extends inland anywhere from
LO0O yards toas much as five miles from mean high tide.

While CEQA broadly provides [or investigation and public disclo-
sure of a project’s environmental impacts, and strives to aveid or
mitigate such impacts to the extent “feasible,” the Coastal Act provides
EVEN greater protections, by directing that “environmentally sensitive
areas” shall be protecied against any signilicant disruption of habitat
vilues: and that adjacent development shall be sited and designed o
prevent impacis which would significantly degrade those arcas (see,
e.g., Pub. Resources Code, § 30240, subds.(a) & (b)),

The Coastal Act defines “envirommenially sensitive arcas” as “any
area in which plant or animal life or their habitats are either rare or
especially valuable because of their special nature or role in an ecosys-
tem and which could he easily disturbed or degraded hy human
activities and developments.” (Pub, Resources Code, § 3107.5) This
provides dual utility, by 1) designating the area as “environmentally
sensitive,” and, thus, affording it direct protections under the express
terms of the Coastal Act, while, at the same time, 2) providing *sub-
stantial evidence” that CEQA review is required for any impacts that a
project may have on such resources under CEQA Guideline section
15065,

The Coastal Act also protects wetlands within the coastal zone. The
Coastal Act defines “wetlands” as lands "which may be covered peri-
odically or permanenty with shallow water and include saltwater
marshes, [reshwater marshes, open or closed brackish water marshes,
swamps, mudflats, and fens” (Pub. Resources Code, & 30121). The
Coastal Act then goes on to generally preclude siting of development in
arcas that meet the Act’s delinition of “wetlands.” (Pub. Resources
Code; § 30255).

(The California Coastal Act is codified a1 Public Resources Code,
section 30000 et seq. The Ceastal Act is available on the internet at
hitpafwawwcoastal.ca goviccate himl.)
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